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Foreword

This Integrity Guidance Book was written as a second stage to an earlier research project
in 2006 that focused on professional ethics in Sub-Saharan Africa. Culminating in a Final
Report of 28 November 2006, Preparation of Guidelines on How to Prevent Corruption
and Promote Integrity in the Selection and Employment of Professional Consultants, the
earlier research sought answers to important questions in public procurement: In the quest
for improved performance on World Bank funded projects, is there scope for appealing to
the ethical beliefs and ideals of experts and professionals? Is there a price to be paid for
ignoring the aspirational ethical dimensions of procurement of expert services, and
instead assuming the worst intentions and seeking only to limit the damage? If we design
our procurement systems in such a way as to give greatest (and often sole) emphasis to
constraining avarice, fraud, corruption, and other self-serving actions, are we effectively
discouraging the honest, virtuous, or at least well-intentioned expert consultant or public
sector procurement official from pursuing opportunities to provide quality services to the
public sector? Do exclusively constraints-based procurement systems even work, given
the growing gap in knowledge between the public sector and expert consultants?

This Integrity Guidance Book moves from that research reporting stage to offer now a set
of recommendations for procurement policy and implementation of the World Bank’s
Guidelines: Selection and Employment of Consultants by World Bank Borrowers,
bringing to light the many ethical issues of procurement and performance of consultants.

This Integrity Guidance Book owes its creation to the energy, vision, and guidance of
Gian Enrico Casartelli, Consulting Services Adviser of the Procurement Policy and
Services Group of the World Bank. The principal author of this Guidance Book, Chloe
Schwenke, was assisted in its production and editing by the project Team Leader,
Marianne Camerer, and by project team members Anders Pettersson, Johan Hattingh,
Minka Vrba, Sarah Kihika, and Richard Mwongo. This team expresses gratitude for the
many constructive inputs from the Interim Director of the Public Procurement Oversight
Authority of Kenya, Robert Hunja. Mark Haas, Dan Guttman, and Alfonso Sanchez also
provided very helpful insights and review comments.
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Chapter One ~ Quality, Value and a Rational Basis of Trust

About the Integrity Guidance Book

This Integrity Guidance Book has been written to highlight integrity as a central and
essential element of effective procurement. It is the premise of this Integrity Guidance
Book that integrity is achieved through ethical performance, and that acceptable
standards of ethical performance depend on a combination of constraining corruption and
fostering positive ethical behavior.

The Integrity Guidance Book is organized in three chapters. Chapter One provides a very
brief overview of the challenges confronting public procurement of consulting services in
developing countries, and provides — through text and diagrams — some key principles in
this context.

Chapter Two addresses the policy, market, and professional environments, and the
incentives and disincentives for integrity in procurement. It describes appropriate
measures for each of the various key roleplayers to pursue in order to foster integrity in
procurement of consultants, in a balanced manner that embraces both compliance-based
and aspirational approaches.

Finally, Chapter Three provides detailed Integrity Advisory Notes, which comprise an
annotated guide to compliment the current World Bank’s Guidelines: Selection and
Employment of Consultants by World Bank Borrowers (the “Guidelines™). Specific
commentary is provided on all relevant clauses from Part One of the Guidelines, to
advise readers on the most effective ways in which the current provisions of the
Guidelines can be interpreted to strengthen integrity, and where such provisions can be
complimented by additional measures.

Procurement ~ A Broken System

It is well known that there are many shortcomings and failures in public sector
procurement of consulting services. While corruption takes a heavy toll, particularly
where corruption is deeply embedded and systemic, many procurement problems have
little or nothing to do with corruption or conflicts of interest. The procurement system
itself is too complicated and too slow, and getting more so on both counts. In several
other regards, the established procurement system also demonstrates dysfunctional
characteristics, with final procurement choices frequently being arrived at on the basis of
cost instead of quality, precipitating a race to the bottom in fierce cost-cutting and
quality-poor competition. When consulting fees are forced to unrealistic low levels by
such competition, and the normal incentives for quality are stripped away, the negative
toll on professionalism is inescapable.

Not all of the current problems with public procurement derive from the public sector or
the donors. The consulting industry shares in many procurement problems, and as such,
the consulting industry should play a role with the public sector and the donors in



resolving these problems. For example, many firms will argue that a selection process is
unfair when in fact the decision of that firm to bid on that particular projects was ill-
advised. Firms must take responsibility to assess the competition and determine if they
are in fact competitive, given the comparative advantages of those on the short list. There
are many cases where excellent firms are able to compete at very low cost while still
maintaining quality, and competing firms are wise to respect these capacities of their
competitors even if their own economic and professional context precludes them from
competing on equivalent terms. In practice, competing firms who are unable to offer
similar high quality at similar low costs are prone to complain that the procurement
system is to blame for their lack of success in achieving the contract award.

Whether attributable to the consultants, the public sector, the donors, or others, the
consensus is strong that the current system of public procurement on projects funded by
loans from the Multilateral Development Banks is not working as it should. How do we
unravel the complex puzzle that seems to have engulfed public procurement of consulting
services? How do we rebuild consultant procurement policies and practices so that they
perform efficiently, fairly, rapidly, professionally, and ethically?

In tackling these challenges, the Multilateral Development Banks and their Borrowers
face diminishing choices, but largely it is a trap of the MDB’s and Borrower’s own
making. Most of the problems arise from a foundational premise that has rarely been
challenged until recently: that the “rules of the game” of the market mean that the
behavior and performance of expert and professional consultants — individuals, firms, and
the larger consulting industry — is influenced overwhelmingly or even exclusively by
pursuit of their own narrow self-interest.

This generalized premise of the narrow self-interest of consultants leads to an obvious
outcome: consultants are not to be trusted. To protect the public against these
knowledgeable but — by definition — untrustworthy consultants, our current consultant
procurement strategies and systems have become complex, time consuming, labor
intensive, and heavily compliance focused — yet they still fail to produce consistently
good outcomes. There is ample blame to distribute; some of these bad outcomes are also
attributed to self-interested, untrustworthy, or incompetent public sector procurement
officials.

In addressing the state of expert and professional consultant procurement by Multilateral
Development Bank Borrowers, the following problems must be tackled:

e Competence is a problem.
Particularly in developing countries, government procurement agencies and their staff are
becoming progressively less able to identify sophisticated technical and management
problems, describe the desired solutions, write terms of reference that will control how
the professionals and experts are expected to perform to achieve the desired solution for a
project or assignment, and monitor the integrity of the entire process of consultant
procurement and performance.



e Trustis a problem.

Public sector clients and the consulting industry must be challenged as never before
jointly to formulate measures to create a sustainable, credible, and rational trust
mechanism building on the desire of both public sector officials and the consulting
professionals and experts to serve the public, to exemplify high professional and
consulting industry standards, and to take pride in their respective important roles in
development. This aspirational characteristic of human nature demands recognition and
nurture; for this to happen, the premise of the untrustworthy, incompetent, and self-
interested consultant and the similarly ethically troubled public sector procurement
official must change.

e Vision is a problem.
Even in the most economically developed countries with sophisticated democratic
traditions, there is largely a policy vacuum when it comes to viewing the consulting
industry — which is a major component of the knowledge economy — as a valuable
resource to be nurtured, directed toward the public interest, and to be respected.

e Integrity, ultimately, is a problem.
As noted perceptively by Luis Alberto Moreno, president of the Inter-American
Development Bank, there is “no development without integrity”.1 Integrity has many
meanings. Integrity means wholeness — being true to one’s values, and acting consistently
in accord with these values in a wide variety of circumstances and relationships, while
remaining free from conflicts of interest. Procurement is instrumental to development,
and the demands of integrity as argued by IDB President Moreno apply without

exception to procurement.

Public procurement involves many different notions of integrity. Most often
interpreted in the context of integrity failures — fraud, collusion, coercive or
obstructive practices, corruption, and misrepresentation — integrity also should be
understood as a positive and integrating concept with significant motivational force
to drive ethical performance.

Integrity as wholeness even goes beyond virtue and ethical performance; the linkage
between public procurement and service in the public interest should not be
forgotten. Integrity also offers the justification for a rational basis of trust between
client and consultant — a trust in which a client relies upon the advice, independence,
and competence of the consultant, and the consultant relies on the competence,
fairness, and overall legitimacy of the public procurement agency (the client).
Consultant and client both must possess and demonstrate consistent integrity to
achieve and sustain a level of partnership sufficient to meet the complex demands of
modern procurement and performance.

! Office of Institutional Integrity, The IDB Group: Annual Report 2006.



Key Concepts of Consultant Procurement Integrity

The following diagrams provide a quick synopsis of some of the most important concepts
and relationships in the assessment of consultant procurement, particularly from an ethics
perspective.

Consultant Procurement is Dynamic

In an ideal system, government is guided in its procurement of consultants by a policy
framework intended to strengthen the constructive role that consultants play in a nation’s
development. The consultants, in turn, are guided by their professional values, their well-
developed competence, and their orientation to quality. The public sector procurement
agencies engage in a mutually respectful and constructive on-going dialogue with
consultants to improve the quality of public sector procurement, through policies and
procedures that demonstrate consistent fairness and effectiveness.
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Ethical Issues in Procurement

Many issues that arise in the course of consultant procurement and performance have
important normative content, and hence can be described as “ethical concerns” or “ethical
issues”. Many of these issues are already addressed — to varying degrees of effectiveness
— by laws, or by codes of ethics. Many other ethical issues, however, are less easy to
resolve through the application of formulaic answers; in such cases only a well developed
sense of ethical awareness coupled with appropriate capacity in ethical reasoning will
suffice to resolve the issue.
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Effective Government Performance Depends on Responsible Partnership

The overwhelming challenge facing public procurement in developing countries is to
manage complexity. Through a pragmatic partnership between the technical experts and
the public sector procurement agencies, asymmetry of information can be mitigated in
many cases. The application of integrity management systems? can help in this process.
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2 An excellent example of an integrity management system is the Government Procurement Integrity
Management Systems (GPIMS) of the FIDIC (see http://www1.fidic.org/resources/integrity/), although
arguably no existing integrity management systems give adequate weight to the aspirational components of
integrity, focusing instead on compliance.
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The Balanced Approach to Integrity Management

The international focus in the fight against corruption in public procurement in
developing countries has focused almost exclusively at making the rules tighter and the
enforcement more effective. While maintaining and improving appropriate compliance-
based safeguards is essential, the optimal approach involves also appealing to the
aspirational resources that exist, and that can be fostered.

The combination of technical (knowledge) resources, compliance-based (control)
techniques, and aspirational (moral and ethical) approaches creates a balanced approach
to integrity management.

TECHNICAL

1 COMPLIANCE = ASPIRATIONAL

KNOWLEDGE
ACQUISTION AND
MANAGEMENT

ACCESS TO
UNBIASED
EXPERT
TECHNICAL
ADVICE

POLITICAL WILL
TO ENFORCE
INTEGRITY
STANDARDS

EFFECTIVE LEGAL
AND REGULATORY
ENVIRONMENT

AVOIDANCE OF
CULTURE OF
IMPUNITY

ICT
INFORMATION AND
COMMUNICATIONS

TECHNOLOGY

ACCOUNTABILITY

PUBLIC SCRUTINY
AND ACCESS TO
INFORMATION

CLEARLY
ARTICULATED
ETHICAL
STANDARDS

MOTIVATION TO
BE ETHICAL

NGO MONITORING
AND SCRUTINY

ETHICS
AWARENESS AND
DISCERNMENT

{

AND
TRANSPARENCY
PUBLIC SHAMING
EFFECTIVE OF CORRUPT
GOVERNANCE INDIVIDUALS
INSTITUTIONS
EFFECTIVE
SANCTIONS AND
PUNISHMENT

TRAIN IN ETHICS
AND
INSTITUTIONALIZE
DIALOGUE

PUBLIC
RECOGNITION OF
PEOPLE OF
INTEGRITY




The Aspirational Model

There are many factors that are critical to the effectiveness of the aspirational model,
beginning with the moral resources, orientation, and motivation of the individual
roleplayers in procurement. Being ethically aware, able to discern the most ethical choice
among the available options, and having access to outside ethics resources are all needed.
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Implementing an Aspirational Approach

There are many stages to implement and sustain an aspirational approach, beginning with
an acknowledgement of the current negative trends affecting public procurement. New
forms of partnership and dialogue are needed as well, which will be a challenge for those
procurement institutions mired in a traditional view of the various roles of consultants
and clients. A new and positive view of ethics as a motivational resource is also needed.
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Challenges and Principles in Procurement Integrity

As demonstrated in the previous diagrams, public procurement faces many challenges.
Procurement is a dynamic and complex process involving many roleplayers, many
changing relationships and lines of accountability, and many expectations. The stakes are
high — a nation’s sustainable development and the welfare of its citizens.

The public sector faces particular challenges in establishing and implementing a policy
framework conducive to integrity, and effective institutional mechanisms to sustain those
policies into practice. The public sector must attract, train, and retain competent and
professional staff able to manage procurement with fairness and efficiency, and it must
find and institutionalize ways to raise ethical awareness and bring ethical reasoning into
daily decision-making.

The consulting industry — the many professional and expert consultants and their
associations — is similarly challenged to maintain a principled approach within a
competitive market, not losing sight of their important role in satisfying the needs and
often urgent priorities of the public. They must remain competitive without sacrificing
quality, stay abreast of rapidly changing technologies, and demonstrate in their services
the professional ideals that they articulate in their codes. They must demonstrate a new
sense of leadership in addressing development challenges, and in collaborating with the
public sector to make consultant procurement and performance fair, ethical, and effective.

The Multilateral Development Banks are challenged to use their influence and vast
experience to best possible purposes, helping Borrowers to create a fair and effective
policy environment for procurement. The MDBs, through their loan processes and their
country procurement assessment reports (CPAR) processes, are well positioned to
introduce both aspirational and compliance based approaches to consultant procurement
and performance starting from the earliest stages of project identification, and lasting
through to project completion and the assessment of project results.

All roleplayers in consultant procurement and performance face the integrity challenge.
Corruption must be curbed, scarce public resources must be used to achieve the best
possible results, and a vibrant, authentic public service ethos must be cultivated and
sustained. The challenge is both anti-corruption and pro-integrity.
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Chapter Two ~ The Conducive Environment for Procurement Integrity

Managing for Complexity, Procurement, and Development

The trajectory of any country’s path to improved standards of development entails the
management of ever-increasing levels of complexity. Public sector managers and
technical staff are challenged to stay abreast of improvements in technology, best
practices from around the world, and sophisticated knowledge management skills, while
not losing sight of the fact that despite the complexities of growth and technological
change, many of the important outcome measures remain essentially unchanged: poverty
alleviation, improved quality of life, better education, healthier people, and economic
growth.

Civil society and the electorate also hold the public sector to account to demonstrate
improved results and effectiveness, and authentic responsiveness to the public. Achieving
public sector performance of this standard depends upon visionary leadership and
effective management supported by robust monitoring and evaluation expertise, strategic
planning, integrated financial management, sophisticated IT capabilities, and effective
communications.

These are ambitious performance goals, unattainable by the public sector alone. With
growing complexity comes an expanding market for outside experts to advise and assist
the public sector. These experts are procured as consultants by public sector procurement
agencies (PAs) on the basis of their demonstrated expertise — which provides the basis for
their inclusion on the short list of approved bidders — and the quality and/or cost of their
proposed services. As these services become more sophisticated to cope with increasing
complexity, the public sector is less able to specify the scope and standards that
consultants are asked to respond to and satisfy. This disparity between the increasing
knowledge and sophistication of expert and professional consultants and the more static
(and sometimes declining) level of training and competence of public sector PA
personnel is generating what has become known as an asymmetry of information.

Asymmetry of information is disadvantageous to all roleplayers in consultant
procurement. Public sector PAs find it increasingly difficult to specify the detailed
technical scope of work upon which consultants’ bids are to be based, or to evaluate those
bids once received. Consultants in turn lack the confidence that the technical approaches
that they are proposing will be understood by the evaluators, or that the costs associated
with the introduction of new technologies and methods will be evaluated in cost-benefit
terms that are fair and appropriate.

One obvious policy response to mitigate the negative impacts of this growing asymmetry
of information is to “professionalize” public sector PAs. This recommendation to date
has met with only limited success, due to the challenges of generating the requisite
institutional reforms in public sector institutional schemes of service, so that public
service employees (civil servants) who become trained as procurement professionals are
adequately compensated for their increased knowledge, competence, and responsibility.
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In many instances, there is also a lack of political will to designate procurement as a
special professional (or advanced technical) category, despite obvious longer term cost
control (and savings potential) implications arising out of such capacity strengthening.

The Consulting Industry and National Development

From Profession to Industry

Typically, the public sector procures its needed expertise through the competitive
mechanisms of the market. Consultants — as individuals, firms, or non-profit
organizations — compete with each other for a limited number of project opportunities to
assist government to pursue public interest objectives. Historically, most expert services
were provided by a more constrained competition limited to established professions, with
the selection of an individual professional or firm being based primarily on quality and
trust. These formal professions established and maintained well-articulated, reliable
standards of competence as the entry qualifications, and often augmented these with
requirements for continuing professional development training. These same professions
established scales of payment for categories of services performed, so that professionals
were not competing on the basis of least-cost. Given that all professional services would
cost the same no matter which professional provided them, clients selected professional
consultants who they trusted, and who possessed reputations for quality performance.

With growing market pressures
within professions, and competition
from experts who were not part of
recognized professions, the traditional
and  monopolistic  patterns  of
professional ~ procurement  have
largely passed away. The cost of
expert services has come to be a more

Professionalism is a thriving concept in
Kenya. The Association of Professional
Societies of East Africa (APSEA), founded in
1961, is demonstrating a strong leadership
role as a champion of integrity for its 30
different professional association corporate
members (representing over 20,000 individual
professionals). Through its Professional
Integrity and Ethics Committee, and despite

decisive factor in nearly all consultant
selection, except in the relatively rare
cases where a particular consultant
possessed  unique  qualifications
essential to the needs of the client.
While traditional professions still
provide many important services,
their members (firms or individuals)
now act more as autonomous agents
in the market, with less professional
solidarity and without any effective
consensus on mutual adherence to a
scale of fees. Consulting — by
professionals and other experts — has
become an industry, and a very

constrained resources, APSEA is engaged in a
variety of ethics training, mentoring, and
outreach activities intended to strengthen the
ethical awareness and judgment of its
members, and demonstrate integrity-based
advocacy on relevant public interest issues.
APSEA professions include several
engineering disciplines, architects, landscape
architects, land surveyors, real estate agents,
valuation experts, many types of medical and
dental practitioners, geologists, accountants
and auditors, secretaries, clerks of works,
food scientists, guantity surveyors,
radiologists, bankers, builders, management
experts, planners, veterinarians, marketing
experts, purchasing agents, and arbitrators.
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competitive industry at that. The traditional stereotype of the trusted professional
advising the respected client has transformed into a more routine commercial relationship
of buyer and seller of services. As such, there are few instances where governments or
the public still view those who comprise the consulting industry — the individual experts
or professionals, or firms of experts and professionals — as “partners” in development.
The consulting industry is treated as an integral and undistinguished part of a developing
nation’s economy and market; little or nothing is done from a policy perspective to treat
this part of the market in any special or distinctive manner, such as policy measures to
strengthen professionalism or to nurture a domestic consulting industry. Arguably, this
lack of differentiation and the absence of a policy focus on nurturing domestic expertise
are not in the public’s interest.

Expertise Serving the Public Interest

The move from the historical model of monopolistic professions who dictate their own
uniform fees to the current system of free market procurement of such experts certainly
has reduced the costs that such experts are able to charge, so how is the public interest not
well served by this free market, cost-savings orientation? And given that these experts
and professionals are private sector actors, why should the public sector allocate public
time and resources to nurture domestic expertise and professionalism?

The simple answer is that the public has a vital stake in the quality and integrity of expert
and professional consulting services. The toll of this commoditization of expert
consulting services on both quality and integrity has been profound. Citizens and senior
political leaders hold accountable the delegated public sector “clients” — the public sector
procurement agencies (PAs) — for achieving maximum value for public monies spent.
That value consists of quality, cost, and ethical performance; yet PAs find quality and
ethical performance much more difficult than cost to measure and report on. These
pressures tend toward making the cost of services the more decisive factor. Ethical
performance is seldom focused on in any systematic manner, and even where clients
make an intentional effort to focus on quality, it is often difficult to evaluate and rank the
comparative quality of competing proposals from expert consultants. This is particularly
so when consultants adopt differing technical approaches or competing technologies.
When quality becomes a complex measurement, and when standards for ethical
performance are notable by their absence, the simplicity of looking at the bottom line can
become persuasive. As competing consultants become aware that their proposed costs are
increasingly the decisive element, they seek cost-cutting measures, and occasionally even
compromise their integrity to distort the selection process, resulting in a progressive
decline in quality — known commonly as a “race to the bottom”. This is a classic lose-lose
phenomenon; the public receives poor value for public funds spent, the experts and
professionals derive progressively less satisfaction and economic viability in their chosen
careers, and distrust grows between the various roleplayers in public procurement.

Alternative Consultant Selection Approaches

Public sector procurement agencies (PAs) have yet to focus on methods to foster high
ethical performance, choosing instead an exclusive preoccupation with constraining
unethical or corrupt performance. On the balance between cost and quality, PAs have
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sought to mitigate the tendency of favoring cost over quality by adopting often complex
evaluation procedures linked to similarly complex equations so that the results of any
evaluation give appropriate weight and rational balance to factors of quality and cost. To
this end, the World Bank’s Guidelines: Selection and Employment of Consultants by
World Bank Borrowers sets forth six basic consultant alternatives, although it lays
particular emphasis on one selection method: Quality and Cost Based Selection (QCBS).
In principle, QCBS limits the weight of cost typically to not more than 20% of the overall
evaluation aggregate assessment. In reality, extensive recent research by the World Bank?
has demonstrated that even with the QCBS formula, cost may exerts a far greater
influence in selection than otherwise anticipated, arguably with a consequent decline in
quality.

Other consultant selection alternatives include:

e OBS ~ Quality Based Selection, used for complex or highly specialized
assignments where quality is the paramount goal, where specifications are
difficult for the client to generate, where proposers are likely to rely on a variety
of significantly differing approaches, or where projects have a high downstream
impact.

e FBS ~ Selection under a Fixed Budget, used when the assignment is simple and
easily described in the request for proposals, and where funds are strictly
constrained.

e LCS ~ Least Cost Selection, used when engaging consultants for routine duties
(even if sophisticated), such as audits. Even in LCS, there is generally a
minimum threshold established for quality, and proposals are evaluated
accordingly.

e CQS ~ Selection Based on the Consultant’s Qualifications, typically used only on
small assignments that do not warrant the cost and time of a more comprehensive
proposal evaluation process; the consultant (firm or individual) is selected based
on comparing the qualifications of all competitors, and not on the basis of an
evaluation of detailed technical proposals and associated cost proposals.

e SSS ~ Single Source Selection, used only in exceptional circumstances, does not
involve competition, and is subject to complaints of lack of transparency or
fairness; SSS is used when dangerous conditions (e.g. a natural disaster) require
an immediate response, when continuing the work of a consultant from an earlier
assignment, where assignments are very small, or where a firm or individual
consultant has unique qualifications needed for the assignment.

While recent research makes a strong case for the MDBs and the public sector
procurement agencies of the Borrowers to give much greater consideration to alternative
forms of selection before simply defaulting to QCBS, these many alternative approaches
for consultant selection allow little or no scope for clients to select consultants based on
the one factor that most often influences the attainment of quality when the private sector
selects its expert and professional consultants: trust. With asymmetry of information
growing, quality depends on trust.

% See March 2007 World Bank report, World Bank Policy on Selection and Employment of Consultants:
Study of its Effectiveness.
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To the contrary, the public sector’s relationship with expert and professional consultants
typically begins with the premise that consultants are not to be trusted, and that systems
are needed to constrain their widespread tendencies towards unethical behavior. This
built-in bias against valuing the integrity and trustworthiness of the consultant may be a
factor in the decision by many leading, well-established consulting firms not to pursue
projects or assignments with the public sector. While pragmatically guarding against the
possibilities of unethical behavior is both sensible and an obligation of PAs (and arguably
also in the mutual interest of professions and other organizations of expert consultants to
take an active role in), the extreme of a PA beginning a consulting relationship on the
basis of mistrust and in the expectation that expert and professional consultants will be
unethical or incompetent unless actively constrained, is neither sensible nor productive.

Enforcing Compliance

The cost of corruption and its corrosive impact on development and government
legitimacy is now much discussed, and the subject of extensive empirical studies.
Significant efforts are underway throughout the world to detect, measure, and combat
corruption, and to find effective methods by which the public sector can assure
compliance with its laws, values, and standards. Public procurement is at the center of
this effort. Governments are establishing a variety of compliance institutions and
mechanisms to strengthen procurement integrity, from more effective police investigative
and prosecutorial capacities to improved accounting and auditing practices (including e-
procurement), coupled with sanctions of increasing severity. NGOs are becoming more
effective at monitoring procurement, and articulating the development priorities and
values of the public. All of these efforts, strategies, techniques, and policies are making
the risk of engaging in corruption much greater for anyone considering such actions. This
applies to procurement: greater risk of detection and punishment creates greater
disincentives for corrupt and unethical behavior in public procurement, yet the incentives
associated with potential financial gains remain immense.

Some of the most effective compliance-based measures include improved sophistication
in detecting, measuring and analyzing corruption in any given country, the use of
integrity management systems*, and more effective codes of ethics and conduct linked to
ethics training. Barring consultants who have been found to have been corrupt or
unethical from future participation in procurement proposal actions is also effective when
applied fairly.

Despite these many innovations and techniques, the overall effectiveness of compliance-
based approaches to public procurement functions has limits. Transparency issues are
difficult, as experts and professionals deem many of the documents involved in proposals
to be proprietary and hence confidential, and bureaucratic tendencies towards secrecy
discourage PAs from publishing copies of contracts or publicly disclosing the results of
evaluations of consultant performance. Transparency measures also have largely been

* For example, the Government Procurement Integrity Management System (GPIMS) of the FIDIC (see
http://www1.fidic.org/resources/integrity/).
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focused mainly on the “supply” end of the equation — the consultants — without
comparable demands for accountability and transparency on the part of the “demand” end
— the public sector procurement agencies and their political masters. Transparency must
also be sufficiently muscular, able to see through such notional promises of compliance
as a consultant’s reference to a code of ethics that may never be properly internalized,
implemented or enforced.

In addition to transparency concerns, the preponderant focus on compliance brings with it
an attitude that many would argue is inappropriately cynical and may even be negatively
self-fulfilling in its consequences for integrity. If the assumption is that human nature is
such that people will be unethical to the extent that the rules allow them to be so, then
two logical consequences follow. First, it can be assumed that only the presence of an
extremely high risk of detection and punishment will be sufficient to deter corrupt
procurement practices. Second, those involved in procurement come to believe that
unethical behavior effectively is permitted up to the threshold of what is considered
unacceptable. In this view, “integrity” becomes a rule (or set of rules or standards) that
the “winner” learns how to navigate around. The challenge shifts from being “principled”
(being ethical, being accountable for the proper use of limited public resources, or being a
responsible partner in a nation’s development) instead to being ‘“clever” in the
marketplace. In short, the material rewards of success in procurement (arguably on both
the supply and demand sides) encourage an orientation that accentuates the self-serving,
greed-driven nature of human beings (finding the loopholes, “misbehaving” up to the
limit of the line of what is permitted by the rules, maximizing profit at others’ expense,
believing that some rules are meant to be broken, and regarding public monies as a
legitimate source for excessive self-enrichment). In such a view, the notion that a
consultant might actually want to be ethical is nonsensical. Such a negative view of
human nature is deeply corrosive of any orientation of loyalty and obligation to one’s
people and country, and leaves an impression that anyone operating from an ethical basis
or from a perspective of being a responsible partner in one’s nation’s development is
naive, foolish, or doomed to economic failure.

When the focus becomes one of how best to get around or “bend” the rules of
procurement to serve self-interest at the cost of the public, society is put to the costly task
of extensive monitoring of such behavior and reaching judgments on when bending a rule
becomes breaking a rule. Procurement competition is reduced to a contest of how to “beat
the game” instead of being about offering the best proposal in quality and cost, and the
cost and complexity of monitoring such behavior is expensive, time-consuming, and
increasingly necessary. Those experts and professionals who are driven by an orientation
towards quality and a concern about their nation’s development will soon leave such a
procurement game behind, and concentrate on sectors of the economy where clients truly
value them as partners, and value the quality of their services. Already these trends — the
well-established firms of experts and professionals abandoning the public procurement
marketplace — are substantiated by recent research.’

® See March 2007 World Bank report, World Bank Policy on Selection and Employment of Consultants:
Study of its Effectiveness.
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Fostering Integrity

While no rational, informed observer would argue that a compliance-based approach to
integrity in public procurement ought to be abandoned, there is a growing awareness that
the focus on compliance alone is inadequate and possibly even counterproductive. To
foster integrity in public procurement, we need to provide powerful and effective
disincentives to those who are inclined towards unethical behavior, but we also need to
provide strong incentives for those who genuinely want to approach their respective
procurement roles with an ethical, public service orientation. This pro-integrity approach
is referred to as aspirational, and the best approach to improving integrity in public
procurement is a combination of compliance-based and aspirational strategies. A
combined compliance/aspirational approach has implications for all roleplayers in public
procurement.

Key Roleplayers in Procurement

The most important roleplayers in public procurement by Borrower countries under
Multilateral Development Bank loans include the MDB itself, the Borrower, the
consultant, civil society, and the public. Each of these roleplayers are discussed below
from the context of operationalizing a combined compliance/aspirational approach to
public procurement, followed by a description of specific policy recommendations
addressed at each roleplayer group.

Multilateral Development Banks (MDBs)®

As the source of the loan funding to the borrowing country, MDBs clearly specify their
legal obligations in the loan agreement with the Borrower. The MDBs’ legal and ethical
responsibilities extend beyond that loan agreement, however, as the MDB and its staff
have an obligation to all MDB members and the public to ensure that the limited
available resources of the MDB is utilized in a responsible and effective manner. Morally
there is an opportunity cost attached to such loans — loan monies that are poorly used and
that fail to achieve the important development goals expected, represent funds that might
have been better applied elsewhere to satisfy urgent development needs. Since much of
the loan funding by the MDBs is intended to alleviate poverty and spur development, the
inefficient or unethical use of such limited funding has both direct and indirect negative
consequences on the quality of life and the satisfaction of human rights claims of large
numbers of poor and vulnerable persons, and brings discredit to the efforts of the MDBs.

The moral obligations between the MDB and the borrowing countries in this context are
clear. Although less obvious, it can be argued that the MDB has a moral obligation also
to take reasonable proactive measures to foster the most conducive environment for

® For the purposes of this Integrity Guidance Book, references to the World Bank apply equally to all
multilateral development banks and their Borrowers who apply the World Bank’s Guidelines: Selection
and Employment of Consultants by World Bank Borrowers. (The ADB’s procurement procedures differ to
some extent from those of the WB, but the observations and recommendations of this Guidance Book still
pertain).
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effective, ethical procurement of professional and expert consultants by Borrowers
through a combined compliance/aspirational set of measures.

Through its role as a provider of loan funds and as a reviewer of procurement
performance’, the MDB is positioned to exert significant positive influence in the ethical
use of such funds, within constraints of respecting the Borrower’s sovereignty.
Unfortunately, however, the exercise of this strategic advantage is constrained by many
MDBs’ declining numbers of staff with the requisite technical knowledge in
procurement?®, by the inability of MDBs to reduce the extremely long time involved in the
procurement oversight process, and by demands commonly made by MDBs for arguably
onerous requirements, such as bid bonds. The MDBs capacity to be proactive in this
context is similarly constrained by a common policy emphasis on fighting corruption,
without a similar commitment to finding and taking advantage of opportunities to foster
the aspirational elements of integrity.

Borrower Country

Public sector procurement officials act through their procurement agencies (PAS) in the
capacity of “client”, although the true client — as with any public service function — can
be deemed to be the public, or the elected government.” For this reason, the Bank
considers public sector procurement agencies to be “agents” of the government, and the
government is considered as the “principal”. As agents operating in the public interest,
the procurement officials are tasked to arrange for a consulting service to be performed in
a timely, cost-effective, competent, and ethical manner. Their reasonable expectation is to
find appropriately qualified and ethically oriented expert or professional service providers
to satisfy this service need. Once such consultants are found and selected through a fair
and appropriate process, these public sector procurement officials will bind the
government into a legally enforceable contractual relationship with the selected
consulting service provider on terms that will facilitate the successful and satisfactory
provision of the service. That contractual relationship, and the results of the services
provided under it, ought to demonstrate to the public that the service delivery parameters
were met or exceeded, that the public received good value for money spent, and that the
public interest was served in a timely manner. The orientation of the procurement agency
(or, specifically, the evaluation committee) will be to pursue both quality and cost-
effectiveness, in such a way that the expectations as to the desired level of quality and

" The Country Procurement Assessment Report (CPAR) process often leads to recommendations that are
incorporated in the Country Strategy that is agreed with the Borrower.

® The World Bank and other MDBs have reduced their complement of engineering and other technical staff
over the past 20 years, so they are now in a weaker position to oversee loans and to offer meaningful
comments on specialized procurement tasks. This decline in numbers means that MDB task team leaders
have difficulty in communicating with MDB procurement specialists at critical junctures in a project’s
development, such as in the selection of the consultant procurement method, and in procurement planning

enerally.

9 In the United States, the law has been interpreted that public contracts are for the benefit of the
government — not the public. This has led to considerable debate and no small degree of confusion, as many
will argue that the interests of the public as beneficiary of the contractor’s work are of the essence and may
be legally enforceable. It is also noteworthy that “the government” is not a monolith; many varied and often
conflicting interests are contained within the institutions of formal government. Deciding who the principal
is and who the agent is can therefore be quite a challenge.
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functionality are clearly articulated (in the terms of reference and specifications), and that
costs are contained up to the point where the achievement of that level of quality and
functionality are not threatened.

This process is straightforward in principle. In practice, the results vary enormously,
affected by such variables as: a) the degree of imposed distortion on the consultant
selection process due to political influence, corruption, or non-participation by quality-
focused consultants; b) the technical competence of the PA officials fairly and efficiently
to carry out short-listing, write adequate terms of reference, and evaluate the proposals
received in a technically competent and ethical manner; ¢) the administrative capacity of
the PA to manage the many stakeholders involved in the procurement and award
processes; and d) the public service orientation of all of the stakeholders involved.

In addition to their critically important technical, administrative, and managerial roles,
public sector procurement officials — and the evaluation committees that they staff — are
subject to a variety of ethical obligations. First, as public servants, they are obliged to
perform their duties in the public interest, with integrity, objectivity, impartiality, and
professionalism. They must willingly hold themselves open to the public’s examination
of their performance in this context, recognizing that transparency and accountability to
the public are instrumental elements of integrity. The MDBs argue that transparency
should go even further, when they recommend that all candidates serving on an
evaluation committee should be required to declare any perceived, potential, or actual
conflict of interest that can affect their objectivity. MDBs place considerable store in the
impartiality of the evaluators selected by the Borrower, claiming that this impartiality is
as important as an evaluator’s technical and professional expertise. Without this
impartiality — and without the public confidence that this standard of impartiality actually
exists (i.e., that the “rules of the game” are fair, explicit, and adhered to in a stable
process) — the consultants and other stakeholders will quickly lose their belief in the
legitimacy, objectivity, and fairness of the procurement process. In such cases,
consultants who are committed to quality and high ethical standards will choose to pursue
other opportunities outside the public sector, leaving the Borrower with less than
desirable consultants competing for the award.

While procurement officials are agents to their principals — the government — they also
contractually act as principals or clients to the consultants, who become their agents. To
their agents — the professional or expert consultants engaged under contract (or grant) —
the procurement officials as principals have an ethical and legal obligation to be fair,
reasonable, and objective. As client, they have a duty to specify all contract terms and
expectations clearly and fully, to meet all of their commitments as specified in the
contract (or grant). As clients, they also have both an ethical and legal obligation to try to
avoid conflicts and disputes with their agents (consultants), to act promptly to mitigate
conflicts when they do arise, and to resolve all disputes with their agents (consultants) in
a fair and prompt manner. They should treat their agents (consultants) with respect, and
seek to cultivate a professional client-agent relationship characterized by trust and good
communications that engenders loyalty and commitment to serve their mutual interests
and ultimately benefit society.
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This set of goals is often frustrated in practice. The current Guidelines are not oriented
towards aspirational factors, making it very difficult for the Borrower to form a trusted
relationship with consultants — indeed, consultants are expressly instructed to perform
their services “without any consideration for future work”.? The intent of this instruction
is to discourage expert or professional consultants from making themselves
“indispensable”, or otherwise feathering their nests by becoming a privileged “insider”.
Borrowers have an interest in being careful about allowing consultants intentionally to set
up situations in which follow-up work will be required and for which these consultants
will have a strong competitive advantage. While these are important considerations for
the Borrower to guard against, there are other interests to be balanced in cultivating a
relationship in which a client knows — on the basis of a long and exemplary record of
performance — that a particular consultant will almost certainly achieve or surpass
performance expectations, on assignment after assignment. Under such a scenario, a
consultant will have a vested interest in maintaining their reputation for quality,
reliability, and trustworthiness.

Borrowers are obligated to manage the entire public procurement process in harmony
with the terms of the loan agreement and in keeping with local laws and regulations.
These obligations represent significant management undertakings, and they depend for
success on sophisticated management skills, knowledge of laws and regulations, a
detailed understanding of and commitment to the terms of the loan agreement. Much
recent emphasis has been directed at managing the compliance approach to achieving
integrity in procurement, and almost no focus has been given to Borrowers implementing
and managing the aspirational elements of procurement.

This lack of balance must be redressed. Borrowers can only achieve quality performance
(technical and ethical) from consultants when the Borrower retains adequate capacity
within the civil service to engage effectively with consultants throughout all stages of the
process — from procurement through performance — in both compliance-based and
aspirational contexts. This entails retaining procurement and management capacity within
the civil service to be able to:

a) Conceive of technical (and appropriately sophisticated) cost-effective approaches
and solutions to development needs,

b) Develop technical specifications, identify technical performance and results
criteria, and articulate aspirational ethical performance standards in sufficient
detail to formulate robust terms of reference for consultants to bid on,

c) Supervise and monitor the technical and ethical performance of consultants, and

d) Evaluate and approve, where justified, the results achieved by consultants.

As Borrower governments increase their reliance on consultants, it is important to
highlight the limitations of that reliance. The growing disequilibrium of information
between consultant and client, and the decline in partnership relationships between client
and consultant, are both trends that are exacerbated by ignoring the need to foster trust.

19 See Clause 1.9 of the World Bank’s Guidelines: Selection and Employment of Consultants by World
Bank Borrowers, revised edition of August 2006.
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When Borrowers as clients fail to retain adequate in-house (civil service) technical
capacity and ethical awareness so as effectively and knowledgeably to manage the
procurement and performance of outside consultants (domestic or international) as noted
above, the resulting increasing disequilibrium of information and knowledge between
client and consultant, and the diminishing trust between client and consultant, leads the
client to feel insecure and vulnerable.

Internationally, there are clear trends that governments who rely heavily on consultants
but who face diminishing civil service technical capacity to manage the procurement and
performance of such consultants tend progressively to do two things to limit their
vulnerability. First, they tighten both the compliance-based requirements of procurement
procedures, and the compliance-based terms of consultant contracts. This “tightening up”
IS an administrative response devoid of aspirational balance, emblematic of a technical
weakness on the part of the client, which strains the quality of the relationship between
client and consultant.

The second measure commonly adopted by governments who face the growing
disequilibrium of knowledge and diminishing trust between their in-house technical staff
and their consultants is to limit risk (and simplify procurement procedures) by breaking
down contracts into smaller components, bidding each component separately. This
downsizing of contracts is clearly noted in recent trends evaluated by the World Bank and
others; as the contract size diminishes, the financial incentives for the well-established
and quality-oriented consulting firms to bid for such fragmented procurements also
declines. Smaller sized contracts often qualify for simplified procurement processes, but
when larger contracts are intentionally divided to limit risk and simplify the PA’s
evaluation, the risks of poor performance may actually increase.

Consultant

The Consultant roleplayer group comprises a diverse set of individual experts, individual
professionals, professional and expert consulting firms (or, in some instances, NGOs or
other non-profit institutions that operate in this capacity), professional associations and
registration boards, societies or associations of experts, and consultant industry
organizations.*! The standards, performance expectations, and basis of relationship
between such consultants with each other and with the public sector client cannot be
generalized; such factors are influenced to a considerable degree by the manner within
any given socio-economic setting in which consulting services are organized, competed
for, regulated, and held accountable. Both compliance and aspirational elements exist and
are im;lzuential in varying degrees within the constituent members of this roleplayer
group.

11 Examples of prominent consultant industry organizations at the international level include the
International Federation of Accountants (IFAC), the Institute of Management Consultants (IMC), the
International Union of Architects (UIA), International Consulting Economists’ Association (ICEA), the
International Federation of Landscape Architects (IFLA), and the Fédération Internationale des Ingénieurs-
Conseils (FIDIC).

12 While all international professional associations, and nearly all domestic ones, address the compliance-
based issues in their performance through their codes of ethics, few address the aspirational dimensions.
One notable exception is the International Accounting Education Standards Board of the International
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Professions and Other Experts

In terms of their stated principles, professions as institutions are aspirational. Even
individual experts who are not within the framework of traditional professions often
operate — at least to some degree — from a public position of ethical commitment to public
service ideals. Such professionals and experts are positioned to offer leadership based on
important ethical values, to advocate for important social goods, and to display a
responsible level of autonomy in which the conduct and quality of all professional and
expert services is monitored and corrected internally — professionals and experts holding
each other accountable to shared technical and ethical values and practices. In principle,
the public sector benefits from a trusting partnership with such consultants, although PAs
have good reason to balance such an aspirational approach with compliance safeguards.

As the range of experts who are subject to Borrower procurement grows, the number of
consultants under the jurisdiction of state-regulated and enforced professional registration
boards diminishes.’® Many expert consultants are not part of formally state-recognized
professions, and even where expert consultants do seek to organize themselves into
professional bodies or to acquire the status that comes with “professional” standing
reinforced by law, they often prefer to be self-regulating instead of being subject to
government imposed licensing (or registration) and legal controls.**

Both those experts who enjoy the designation of a legally recognized profession, and
those many other experts who are not so recognized or constituted, constitute the
consulting industry, and serve as agents to the public sector client (PA). They have
ethical and legal obligations and, to varying degrees, an aspirational inclination to be
competent and proficient in their capacity to deliver sophisticated services within their
discipline in a timely manner and at a fair cost. To the extent that they are members of a
profession that is state regulated and which enjoys professional autonomy and some
monopoly privileges in the market, they arguably have an overriding ethical obligation to
articulate and then serve the public interest in a way that aligns closely to the values and
ideals of their profession (e.g. lawyers serving the cause of social justice) that does not
exploit the public, and that is accountable to public scrutiny.* Identifying these public

Federation of Accountants (IFAC), who have recently published Approaches to Developing and
Maintaining Professional Values, Ethics and Attitudes (September 2006)

3 Many doubts exist as to the efficacy of such state-mandated registration and licensing boards in many
developing countries to exercise any positive influence in consultant quality or professionalism.

' This is particularly the case with firms of such experts. An example of this is seen in the United States,
where the Association of Consulting Management Engineers (ACME) — an organization of member firms
but not individual experts — actively opposed any form of registration board or government licensing,
viewing this as unwarranted government intervention in their own affairs. See The World’s Newest
Profession: Management Consulting in the Twentieth Century, by Christopher D. McKenna, Cambridge
University Press, 2006.

15 Some ethical obligations apply to the traditional professions as well as to the newer forms of expertise
among consultants. Members of the traditional professions, and arguably all specialized providers of expert
services, have an ethical obligation to stay abreast of developments in their discipline, to apply best
practices, and to serve their clients with diligence and care. To the extent that their services are essential to
the public welfare, they are also in a position of elevated public trust. Many professionals — particularly
those in the traditional professions — have their own codes of ethics (or codes of conduct), which they have
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service ideals and achieving any strong consensus on a unified social mission is more
straightforward for a traditional profession than for the many other experts not organized
into professions (e.g. some management consultants, economists, or IT specialists), but
for all consultants this values orientation and awareness-raising is essential to the success
of an aspirational dimension of procurement.

Both professionals and other experts have ethical obligations to compete for work in a
way that is honest, fair, and in compliance with their respective codes of ethics. Offering
inducements to obtain an unfair advantage in a procurement process, misrepresenting
one’s capacities and experience, or otherwise distorting the procurement process is
unethical and often illegal, as well as costly in terms of efficiency, and must be
constrained by compliance-based safeguards as well as discouraged by fostering an
aspirational orientation.

Professional Associations

Professional associations are in most cases voluntary membership organizations in which
membership is limited to those who possess recognized qualifications in an area of
expertise, as in a traditional profession. Professional associations were originally
established as a place for professionals to gather, to share best practices, to enforce and
monitor the monopoly status accorded them by the state, and to seek advice from peers.
Over time, such associations also sometimes took on an advocacy role to represent the
interests of their members, and in many instances they have become active in articulating
standards for professional qualification and conduct. Historically, professional
associations were active in fostering an aspirational orientation, and in regulating their
members’ behavior with self-poli